IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ADHI PARASAKTHI CHARI TABLE,
MEDI CAL, EDUCATI ONAL. AND :
CULTURAL SOCI ETY OF NORTH AMERI CA, : CIVIL ACTI ON
Plaintiff, : No. 09-cv-1626
V. :

TOWNSH P OF WEST Pl KELAND,

Def endant .

VEMORANDUM AND ORDER

Joyner, J. June 23, 2010

This case is before the Court on Defendant’s Mtion for
Summary Judgnent (Doc. No. 70) and Plaintiff’s Cross-Mtion for
Summary Judgnent (Doc. No. 74). For the reasons set forth in the
attached Menorandum these Motions w il be GRANTED in part and
DENIED in part.

Fact ual Backar ound

Plaintiff in this case is the Adhi Parasakthi Charitable,
Medi cal , Educational, and Cultural Society of North Anerica
(“ACMVEC’), which is an organi zation of Hi ndus who live in the
United States and follow the teachings of its Guru, Shri Bangaru
Adi gal ar, who lives in Melamvurathum India. Plaintiff’'s
menbers, however, have several beliefs that differ fromthose of
many Hi ndus. One inportant difference is that Plaintiff’s

congregants believe that an individual is capable of worshiping a



deity directly, and all congregants are, therefore, able to pray
inall parts of a tenple and before all of the stone deities
contained within each tenple. In the majority of the tenples in
I ndi a, however, these congregants would not be permtted entry to
the portions of the tenple that contain many of the deities. On
January 20, 2000, Plaintiff bought a plot of |and at 1456
Conest oga Road, Chester Springs, Pennsylvania, which is |ocated
within the Township of West Pikeland. This case centers around
Plaintiff’s desire to construct a tenple on this plot of |and and
use it for religious purposes.

Begi nning in 1998, Mithu Chi nnadurai, a nenber of ACMEC, was
tasked with finding an appropriate place to build a Sakt hi
Peet emi—a type of Hindu tenple—n the United States. In March of
1999, M. Chinnadurai presented the Guru with a list of fifty
properties as potential sites for the tenple. The Guru did not
approve any of these |ocations, and instead gave further
instructions to M. Chinnadurai on how to sel ect a property.
Upon his return to the United States, M. Chinnadurai toured the
property at 1456 Conestoga Road and becane convinced that this
was the property that he had been instructed to select. He gave
a copy of a map of the property to Ravi Shankar, a fell ow nenber

of ACMEC, who took the map to the Guru in India. The Guru

Plaintiff refers to this structure as a Sakthi Peetem Sakthi Peedam
Sakt hi Peetam and Sathki Peetemthroughout its briefing in this case. As it
appears to this Court that these are all referring to the sane structure, and
Plaintiff refers to it as a Sakthi Peetem nbst often, we w |l adopt that

spel ling for the purposes of this Menorandum
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informed M. Shankar to purchase the property i nmedi ately and
mar ked on the map where the tenple should be built. Follow ng
this, in 2000, the Guru canme to the United States, blessed the
property, and laid the cornerstone for the building of a tenple.

Since the purchase of the property, nenbers of ACMEC have
used the existing structure as a neeting house for weekly prayer
and neditation. Between five and eight famlies have used the
property once or tw ce per nonth, and, depending on the weekend,
M. Chinnadurai estinmates that between four and fifteen or twenty
individuals will gather to worship each weekend. |In addition,
when the Guru canme to bless the property, Plaintiff held a
festival attended by approxi mtely 600 people, and that involved
the construction of tenporary tents on the property. Further,
Plaintiff anticipated hosting an annual festival on the property,
whi ch woul d consi st of approximately fifty to sixty famlies
comng to the property for prayer.

In order to understand the present suit, it is necessary to
exam ne the history of the specific plot of land at issue in this
case. Prior to Plaintiff’s purchase of the plot of |and at 1456
Conest oga Road, the |land was owned by Stewart and Shelly WI son,
and was part of a much larger single plot of land. In 1998, the
Wl sons submtted a subdivision plan to divide this property into
four separate lots. Wen the Townshi p approved the subdi vi sion
plan, it was done so with [imtations, by way of restrictive
covenants, on any future devel opnent of the property. As

recorded on the subdivision plan filed in the Ofice of the
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Recorder of Deeds of Chester County, Tract 1 “is a non-building

| ot and any future construction of a residence shall require
approval of an on-site septic systemby the Chester County Health
Departnment.” (Ex. E Def.’s Mot. Summ J.) |In addition, on the
subdi vision map itself, a portion of Tract 1 is cross-hatched and
states “ANY RESI DENTI AL USE OF THI'S PARCEL SHALL BE LIM TED TO
ONE (1) HOME SITE IN TH S CROSS- HATCHED AREA.” (1d.) The

“remai ning area” that was not given a tract nunber on the

subdi vision plan is also subject to the restriction that “NO
DEVELOPMENT SHALL BE PERM TTED BEYOND THI S CROSS- HATCHED
BOUNDARY.” (1d.) This subdivision plan was referenced on both
the deed from Stewart and Shelly Wl son to Adhi nool am Sriram who
was acting as a strawman for Plaintiff, and the deed from M.
Sriramto Plaintiff.

When negotiating the purchase of the land, M. Sriram
attenpted to condition the purchase on obtaining permssion to
construct a house of worship on the prem ses. This condition,
however, was rejected, and both Tract 1 and the “renaini ng area”
wer e purchased w thout any contingency relating to the
construction of a building. On January 20, 2000, M. Sriram paid
$445, 750. 00 for the two lots, and subsequently deeded these to
Plaintiff on Novenmber 21, 2001

Since purchasing the property, Plaintiff has filed several
applications wth Defendant’s Zoning Board. The first of these
was in 2000, and involved a request to build a 33,000 square-foot

tenple. This request, however, was w thdrawn before the Board
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held a hearing on it. In Septenber of 2001, Plaintiff submtted
a second application to the Zoning Board. This request for a
speci al exception was to build a 5,000 square-foot structure to
use “as a church or simlar place of worship.” Hearings were
hel d on Septenber 25, 2001, and January 22, 2002. Testinony in

t hese hearings made clear that the 5,000 square feet proposed for
this project included not only the main tenple, but also any
auxiliary living areas, bathroons, facilities, and any other
devel opnment. On April 11, 2002, the Board granted Plaintiff’s
speci al exception, contingent upon several conditions: Plaintiff
was required to construct an all-weather parking area, provide a
traffic-managenent and parking plan prior to its annual festival,
nodi fy the driveway to allow two vehicles to pass each other,
verify that the existing sanitary sewage system was adequat e,
ensure that the use and conversion of the existing residential
structure conplied with all building codes, submt a | andscapi ng
plan to mtigate the visual inpact of the proposed use, obtain a
hi ghway occupancy permt if required, any conply with reasonabl e
requi renents inposed by the Chester County Departnent of Health
during Plaintiff’s annual festival. |In addition, Plaintiff was
forbi dden from using any new outdoor |ighting w thout prior
approval , using any signs that violated the Township’s sign
regul ati ons, or increasing the scope of the activities described
to the Board or attenpting to enlarge any of the facilities

wi t hout approval of the Board. This decision was not appeal ed,

and Plaintiff “fixed the house” and expanded the driveway in
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2005.

Plaintiff returned to the Zoning Board on July 10, 2008.
Thi s application was for conditional -use approval for the
construction of a 26,370 square-foot tenple and a 9, 100 squar e-
foot auxiliary building. The purpose of this expansion was to
allow for the housing of several stone deities, and the |arger
size was dictated by the required placenent of the deities and
the specific distances that they needed to be from one anot her.
| mportantly, the developnent plan that Plaintiff submtted to the
Zoni ng Board included construction outside of the cross-hatched
lines marked on the subdivision plan. Although Plaintiff’'s final
proposal did not appear to request perm ssion for either of the
structures to extend beyond the cross-hatched boundary, the
septic systemwoul d have still been outside of this area. The
Zoni ng Board held eight public hearings on this plan between
August 19, 2008, and January 15, 2009. These hearings incl uded
testinony fromPlaintiff’s representatives as well as engi neers,
various expert w tnesses, and comments from residenti al
nei ghbors. The Zoni ng Board concl uded that the proposal included
“devel opnent” outside of the cross-hatched markings on the
subdi vision plan in violation of the restrictive covenant on the
property, and expressed concern over the environnental inpact
that the construction woul d have on the property. Recogni zing,
however, “the right of the Applicant to worship and its desire to
construct a Hndu tenple at the site,” (Ex. MDef.’s Mdt. Summ

J. 32), the Zoning Board approved the conditional use, subject to
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a series of conditions. These conditions, however, included that
Plaintiff submt a further plan to the Zoning Board that |limted
t he devel opnent to a single structure not exceedi ng 5,000 square
feet, constrained all devel opnment wthin the cross-hatched areas
on the subdivision plan, and had a maxi mnum occupancy of 200
people. In effect, therefore, the Board denied Plaintiff’s
application. Plaintiff neither submtted a revised plan nor
appeal ed the Zoning Board s deci sion.

Plaintiff filed its Conplaint in this Court on April 17,
2009. Although Plaintiff’s Conplaint initially contained seven
counts, Counts VI and VII were voluntarily dism ssed on March 25,
2010. Count | charges Defendant with violating Plaintiff's First
Amendnent rights to speech and assenbly. Plaintiff argues that
its proposed construction of a tenple and use of the property
constitute protected speech and that Defendant’s Zoning O di nance
is a content-based restriction on this speech, which seeks to
regul ate religiously based speech nore stringently than
nonreligious speech. Further, Plaintiff alleges that any
requirenent that it receive approval before using the property
for religious purposes provides Defendant wwth unfettered
di scretion and constitutes a prior restraint on Plaintiff’s
speech. In Count II, Plaintiff alleges a violation of its First
Amendnent Free Exercise rights. Again, Plaintiff’ s allegations
focus on Defendant’s Zoning Ordi nance and argue that this places
a substantial burden on Plaintiff’'s ability to exercise its

religion. Count II1l charges Defendant with violating the
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Fourteenth Amendnent’s Equal Protection and Due Process C auses.
Plaintiff argues that Defendant’s Zoning O di nance di scrim nates
agai nst religious |land uses, and thereby violates the Equal
Protection Clause. Further, Plaintiff states that ternms of the
Zoni ng Ordinance are overly vague and arbitrarily enforced,
thereby violating its Due Process rights. Count 1V alleges
violations of the Religious Land Use and Institutionalized
Persons Act (“RLU PA"), 42 U S.C. 8§ 2000cc(a), and asserts that
Def endant’ s Zoni ng Ordi nance i nposes a substantial burden on the
exercise of religion. Finally, in Count V, Plaintiff asserts
viol ations of RLU PA, 42 U S.C. § 2000cc(b). This Count al so
focuses on Defendant’s Zoning Ordi nance and asserts that it
di scrim nates agai nst religious uses and thereby violates the
equal ternms, nondiscrimnation, and unreasonable limtation or
total exclusion provisions of this statute.
St andar d

When a party files for summary judgnent, “[t]he judgnment
sought should be rendered if the pleadings, the discovery and
di sclosure materials on file, and any affidavits show that there
IS no genuine issue as to any material fact and that the novant
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c)(2). In making a sunmary judgnent determ nation, al
i nferences nust be viewed in the Iight nost favorable to the non-

movi ng party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U. S. 574, 587 (1986). In order to survive a notion for



summary judgnent, however, the non-noving party cannot rely
solely on the unsupported allegations found in the pleadings.

Id. at 324. |Instead, the non-noving party must raise nore than
“sonme netaphysical doubt” as to a material fact. Mtsushita, 475
U S at 586. Further, when the non-noving party is the
plaintiff, he nust “nake a show ng sufficient to establish the
exi stence of [every] elenent essential to [his] case.” Celotex

Corp. v. Catrett, 477 U. S. 317, 322 (1986). Finally, in making a

decision as to whether there is a “genuine” issue of fact, the
court nust determne “whether a fair-mnded jury could return a
verdict for the plaintiff on the evidence presented.” Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 252 (1986).

Di scussi on

Free Speech and Assenbly

The First Amendnent to the United States Constitution
provides individuals with the right to free speech as well as to
peaceabl e assenbly.? |In addition to protecting literal speech,
the First Anendnent protects sonme expressive conduct. Tenafly

Eruv Ass’n v. Borough of Tenafly, 309 F.3d 144, 158 (3d Cr

2002). Expressive conduct will constitute protected speech if

2AIthough Plaintiff's Conplaint states that its right to assenble was
violated, Plaintiff nakes no argument in this area and has not cited any cases
relating to its right to assenble. |Instead, Plaintiff’'s clains appear to be
rai sed as Free Speech clainms, in that Defendant denied Plaintiff the
opportunity to congregate on the property for expressive, religious conduct.
W will, therefore, treat Plaintiff’'s claimas one for a violation of its free
speech rights.



the conduct is “inbued with el enments of communication,” given the
factual context of the conduct. 1d. at 160. In cases where the
expressiveness of the conduct is in doubt, the burden is on the
put ati ve speaker to denonstrate that the conduct was expressive.
Id. at 161. Inportantly to this case, however, neither physical
bui | di ngs thensel ves nor the act of constructing themare
generally considered to be expressive conduct unless there is
evi dence that sone “‘attitude or belief’ is conveyed or received
fromthem” 1d. at 163 (citation omtted). The reason for this,
as the Third Crcuit has concluded, is that “[o]therw se, the act
of constructing houses of worship would inplicate the Free Speech
Cl ause, whereas courts consistently analyze the constitutionality
of zoning regulations Iimting such construction under the Free
Exerci se Cl ause, not the Free Speech Cause.” 1d.

I f the conduct is found to be expressive speech, it can
still be regulated so long as the conduct itself could be
regul ated and the regulation is narrowly drawn to further a
substantial governnent interest unrelated to the suppression of

speech. Cdark v. Cnty. for Creative Non-Violence, 468 U S. 288,

294 (1984). This heightened | evel of scrutiny does not apply,
however, if the limtationis a “tinme, place, and manner
regulation” that is narrowy tailored to achieve a legitimate,
content-neutral governnental interest and | eaves open alternative

means of conmuni cati on. Brown v. City of Pittsburgh, 586 F.3d
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263, 271 (3d Cr. 2009). |If the tine, place, and nmanner
regulation is a “generally applicable statute,” then it need not
be the |l east restrictive neans of serving the governnent interest
in order to neet the “narrowy tailored” requirenent. |d.; see

also HIl v. Colorado, 530 U S. 703, 726 (2000); Ward v. Rock

Agai nst Racism 491 U. S. 781, 798 (1989). Further, in

determ ning whether a regul ation of speech is content neutral,
the principle focus is on whether the regul ati on was i nposed
because of a disagreenent with the nmessage contained in the
speech or conduct. |[d. at 791.

Finally, regulations that may appear to be tine, place, and
manner regulations wll face heightened scrutiny if they are
found to be prior restraints. Indeed, if the regulationis
considered a prior restraint, there is a strong presunption that

it is invalid. Se. Pronptions, Ltd. v. Conrad, 420 U.S. 546, 558

(1975). Although content-neutral tinme, place, and manner
restrictions are not generally considered prior restraints, they
will be treated as such if they grant overly broad discretion to
individuals in determ ning whether to permt the speech and do
not “contain adequate standards to guide the official’s decision
and render it subject to effective judicial review” Thonmas v.

Chi cago Park Dist., 534 U. S 316, 322-23 (2002). |If the

regulation is found to be a prior restraint, it is only

acceptable if the putative censor is required to institute
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judicial proceedings to prove that the speech is unprotected, no
restraint is instituted before judicial reviewunless it is to
mai ntain the status quo, and there are insurances for a pronpt,
final judicial determnation. Conrad, 420 U S. at 560.

Plaintiff's Speech

Turning to the conduct at issue in this case, it is first
necessary to identify the speech that is allegedly being
restricted. Plaintiff’s clainms focus on its ability to build a
tenple on the property and use the |land for weekly worship as
well as for special religious festivals. Perhaps equally
inmportant to what Plaintiff has alleged is what Plaintiff has not
alleged in this case: that there was any regulation of its
literal speech. |In other words, Plaintiff's free speech clains
all rest on its expressive speech in being permtted to build a
tenpl e and use the property for expressive religious conduct.

First, as noted above, in the absence of evidence supporting
a contrary conclusion, the building of a place of worship wll
not be consi dered expressive conduct protected by the Free Speech
Clause. Plaintiff has not introduced any evidence to attenpt to
show that the building itself will convey sone attitude or
belief, and, therefore, we cannot find any violation of the First

Amendnent’ s Free Speech Clause in relation to any denial of
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perm ssion to build a tenple on the property.® This also
i ncl udes any claimthat Defendant’s Zoni ng Board’s approval
process for Plaintiff’s construction project was a prior
restraint. It is not a constitutional violation for a township
to enact a prior restraint on building, but only to place prior
restraints on speech. As the building of the tenple was not
speech, there can be no claimfor a prior restraint based on the
requirenent that Plaintiff seek approval before buil ding.
Plaintiff, however, also alleges that its desired uses of
the property as a location for religious worship and as a site
for an annual religious festival constitute expressive conduct
t hat shoul d receive First Armendnent protection. |In determning
whet her these uses constitute expressive speech we nust consider
whet her they are “inbued wth el enents of comrunication.” Here,
we believe that Plaintiff’s desired conduct of worshiping on the
prem ses and holding religious festivals on the property does
constitute expressive speech. The act of worshiping is an
inportant part of an individual’s life, and one that inherently
communi cates sonething to others about that individual’s views on

society, life, and other nore phil osophical subjects. Even if

Pl aintiff attenpts to make an argunent based upon cases such as Renton
v. Playtine Theaters, Inc., 475 U S. 41 (1986), which have held that zoning
regul ations that restrict where a certain type of business can | ocate m ght
rai se First Amendnent concerns. At issue in these cases, however, was not the
physi cal construction of buildings, but a regulation of where this speech
could occur. To the extent that Plaintiff is claining the inability to use
land for religious speech apart fromthe building of the tenple, we wll
address that in our discussion below W sinply note at this point, however,
that the construction of the tenple does not constitute protected speech
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conducted in a secluded area, the use of the |land as a pl ace of
wor ship allows an individual’s conduct to comruni cate these

t houghts wth other nenbers of the congregation. Further, the
hol ding of festivals allows for the communication to extend to
even nore nenbers and increases the |ikelihood that this conduct
w Il be noticed by, and thereby comrunicated to, the surrounding
community. We will, therefore, address Defendant’s regul ati on of
this expressive speech.

Def endant’s Zoni ng Ordi nance

In analyzing this claim we first nust determ ne whether the
Zoning Ordinance is a |law of general applicability that nerely
pl aces content-neutral tine, place, and manner restrictions on
certain fornms of speech, or whether it is a nore direct attenpt
to regul ate speech itself.

Law of GCeneral Applicability

Plaintiff asserts that the conditional-use portion of
Defendant’s Ordi nance is not generally applicable because it
establishes a series of individualized exceptions. This,
however, is not an accurate description of the operation of
Def endant’ s Ordi nance. As Defendant notes, a conditional use is
one that has already been approved by the | egislature, and once
t he applicant has established that his proposed use falls within
the conditional -use provision, the burden is on the governnent to

support any reason for denying the use. This provision,
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therefore, does not require an individualized exception before

t he speech can occur, nor does it permt individualized
exceptions fromits application. Rather, this portion of the
Ordi nance applies generally to all applicants, and requires an

i ndi vi dual i zed exception only when the use is being denied. In
ot her words, the Ordinance applies generally to all of

Def endant’ s residents and in favor of allow ng speech, but
permts the governnent to, in certain conditions, limt it.
Under these circunstances, the law is one of general
applicability, and any tine, place, and nmanner regulation that is
i nposed need not be the least restrictive nmeans in order to neet

the narrowtailoring requirenent.

Content-Neutral Tine, Place, and Manner Regul ation

Plaintiff asserts that Defendant’s Zoning Ordi nance fails to
be a content-neutral tinme, place, and manner regulation in three
ways. First, Plaintiff appears to allege that the 2005 Zoni ng
Ordi nance was adopted for the purpose of curtailing Plaintiff’s
speech, and, therefore, is not content neutral. Second,
Plaintiff argues that the O di nance does not | eave open adequate
al ternative nmethods of communication as it effectively zones out
any religious use within the Towmmship. Finally, Plaintiff argues
that the Ordinance is an overly broad grant of discretion to

Def endant’ s agents, thereby making it a prior restraint and not a
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perm ssi bl e |icensing schene.

In regard to the first of these argunents, Plaintiff states
“Ial]s noted herein, there are sufficient facts to support an
argunent that Defendant’s Ordi nance was enacted in 2005 in order
to prevent ACMEC fromexpanding.” (Pl.’s Mem Qpp’'n Def.’s Mot.
Summ J. and Cross-Mbt. Summ J. 56 [hereinafter Pl.’s Mem].)
Plaintiff does not, however, expand upon what these facts m ght
be. W see no evidence that the 2005 Ordinance is particularly
ainmed at preventing religious expression in general, or expansion
by Plaintiff in particular. The only evidence that m ght be used
to support such an inference is found in the transcript from
Plaintiff’s 2002 conditional -use hearing, at which Plaintiff’s
representatives were questioned as to what their future plans for
the property involved. The transcript may be enough to prove
that the Board was concerned about the possibility of a | arge-
scal e expansi on of use on the property; this, however, is a far
di fferent proposition than the O di nance bei ng anmended to prevent
such a proposal, or to prevent speech based on its content. By
itself, the fact that Plaintiff received tough questioning at a
hearing three years before the anended O di nance was passed
sinply is not sufficient for a reasonable jury to find that the
2005 Zoni ng Ordi nance was passed for the purpose of curtailing
Plaintiff’s future speech.

Turning to the second issue regardi ng whether this was an
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acceptabl e content-neutral tine, place, and manner regul ation, we
must consi der whet her Defendant’s Zoni ng Ordi nance pl aces too
great a restriction on Plaintiff’s ability to use property for
religious speech, thereby denying reasonable alternative neans of
communi cation. Plaintiff asserts that Defendant’s Zoning

Ordi nance does not allow religious use as of right in any of its
districts, and that due to the broad discretion left to the
Zoning Board in determ ning whether to allow the religious use,
there are not adequate alternative neans of communi cation

avai lable. Although it is correct that the ability to use
property for a “[c]hurch or simlar place of worship” is a

condi tional use under Defendant’s Zoning Odinance in four out of
five of the zones within West Pi kel and Township, (Ex. 31 Pl.’s
Mem 88 402(C)(4), 502(C)(4), 602(A)(2)(e), & 602(C)), and is not
one of the uses permtted as of right in any zone, this does not
mean that alternative nethods of conmunication are not stil
available. Plaintiff’s argunent appears to place too nuch
enphasis on the “conditional” portion of conditional use. In
operation, a conditional use is a use that the |egislature has
expressly permtted; the burden is initially on the applicant to
denonstrate that the proposed use falls within the conditiona
use, but once this has been done the burden shifts to the zoning
board to establish that the proposed use will detrinmentally

affect the public welfare in a way not normally expected by such
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a use. Aldridge v. Jackson Twp., 983 A 2d 247, 253 (Pa. Commw.

Ct. 2009); Gty of Hope v. Sadsbury Twp. Zoning Hearing Bd., 890

A 2d 1137, 1143 (Pa. Commw. C. 2006). The fact that using | and
for religious purposes is a conditional use, therefore, does not
precl ude the Ordi nance fromall owi ng adequate alternative neans
of communi cation. Religious use is not entirely zoned out of the
Townshi p of West Pi kel and, nor do there appear to be harsh
restrictions on where such uses are permtted. The O di nance
does not close out religious expressive speech, but instead seeks
to insure that it occurs in a tinme, place, and manner that is
consistent with the governnent’s | and-use goals.

Finally, Plaintiff asserts that the conditional -use
provi sion of Defendant’s Zoning Ordinance is overly vague and
grants too nuch discretion to the Zoning Board, thereby
constituting a prior restraint on religious speech. As noted
above, the conditional use nust be granted not only before
construction, but also before certain uses are nade of the
property, sonme of which include expressive conduct. Section
1612(D) (1) of the Zoning Ordinance sets forth the considerations
for the Zoning Board in determ ning whether to grant a
condi tional -use application. Although sone of these factors seem
to address whet her the proposed use neets the criteria of a
condi tional use or Defendant’s general zoning requirenents (such

as subsections a, b, ¢, d, k, I, and n) and others are related to
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a consideration of whether the conditional use will have an

i npact on the surrounding area not normally expected from such a
use (such as subsections f, g, i, and j), other considerations do
not appear to be related to what the Zoning Board shoul d be

consi dering when deciding whether to allow a conditional use
(such as subsections e and h). Further, the structuring of the
section as well as many of the individual provisions are overly
vague. The list includes fifteen factors and no indication of
whet her these all need to be net individually, or how they are
supposed to be weighed. Turning to the individual provisions, it
is entirely unclear what constitutes a “harnoni ous grouping,” as
requi red by subsection e, for exanple, or is “in keeping wth the
exi sting character of the neighborhood,” as is demanded by
subsection h. In addition, whether a use is “in the public
interest,” under subsection f, seens entirely up to the

di scretion of the person making the decision. |Inportantly,

Def endant has offered no limting construction of any of these
provi sions. Rather, this appears to be precisely the type of

situation described by the Court in Thomas v. Chicago Park

District, 534 U S. 316 (2002), where, by virtue of the breadth of
t he del egation, whether or not the speech was allowed was left to
the conplete discretion of the Zoning Board officers. To the
extent, therefore, that Defendant’s Zoning O di nhance required

approval of a conditional use before property could be used for
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expressive religious speech, it was not sinply a tine, place, and
manner regul ation, but inplenented a prior restraint on speech,
and will only be permssible if it nmeets the requirenents set
forth above.

As noted above, prior restraints are viewed wth extrene
di sfavor and, unless they are established with a series of
saf eguards to prevent any undue infringenent on First Anendnment
rights, are inpermssible. Because there is no provision in
Def endant’ s Zoni ng Ordi nance that requires the Zoning Board to
bring suit before it enforces the prior restraint, the necessary
safeguards required to avoid strict scrutiny are not in place,
and Defendant’s Zoning Ordi nance cannot be upheld. As Defendant
has not even attenpted to argue to the contrary, sumary judgnent
is appropriate in Plaintiff’s favor on this issue. W find,
therefore, that in granting an overly broad anount of discretion
to its Zoning Board in deciding whether to all ow expressive
religious use of land within the Townshi p, Defendant has created
a prior restraint on speech in violation of Plaintiff’s First
Amendnent rights.
Free Exercise of Religion

The First Amendnent al so prevents Congress, and by
i ncorporation through the Fourteenth Amendnent any state

| egislature, frompassing a |law that prohibits the free exercise

of religion. The Free Exercise Clause is inplicated by “‘beliefs
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whi ch are both sincerely held and religious in nature’ wthout
regard to whether [the belief] is nmandatory.” Tenafly, 309 F.3d
at 171. Laws that are chall enged under the Free Exercise O ause
face one of two standards of scrutiny:

| f the purpose or effect of alawis to inpede the
observance of one or all religions or is to
discrimnate invidiously between religions, that lawis
constitutionally invalid even though the burden nay be
characterized as being only indirect. But if the State
regul ates conduct by enacting a general lawwithin its
power, the purpose and effect of which is to advance
the State’s secular goals, the statute is valid despite
its indirect burden on religious observance unless the
State may acconplish its purpose by neans which do not

i npose such a burden

Braunfield v. Brown, 366 U. S. 599, 607 (1961). Inportantly,

there is no “substantial burden” requirenent under the

di scrimnation path; any governnent discrimnation against
religion will inplicate the Free Exercise C ause’s protection.
Tenafly, 309 F.3d at 170.

If the | aw does not discrimnate between religions, the
court nust still determ ne whether it is generally applicable and
content neutral before determ ning whether it is permssible.

Al t hough the Free Exercise Cause clearly prevents any |aw that
tries to regulate beliefs, it does not, as a general nmatter,
prohibit a neutral and generally applicable |aw that incidentally

burdens religious conduct. Blackhawk v. Pennsylvania, 381 F.3d

202, 209 (3d Cr. 2004). 1In order to be neutral, a | aw nust be
both facially neutral and applied neutrally in practice. |1d.
Further, a facially neutral |aw that |eaves discretion in

application or that exenpts sone secularly notivated conduct and
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not religiously notivated conduct will not be considered
generally applicable if the exenption is notivated by a desire to
prevent the exercise of religion. Tenafly, 309 F.3d at 165. In
addi ti on, when chal |l enging a zoning regul ation, the burden is on
the religious plaintiff to denonstrate that the inability to

| ocate in a specific area inpinges its free exercise of religion.

Li ght house Inst. for Evangelism Inc. v. City of Long Branch, 510

F.3d 253, 274 (3d Cir. 2007). |If, on the other hand, the lawis
not neutral or generally applicable, strict scrutiny applies.

Church of the Lukum Babalu Aye, Inc. v. Cty of H aleah, 508

U S. 520, 546 (1993).

In anal yzing the Free Exercise claim we nust begin by
addr essi ng whet her the Zoning Ordinance at issue here was a
discrimnatory law, either on its face or as applied. The Zoning
Ordinance, read in its entirety, and including the provisions on
condi tional uses, does not treat religious uses differently from
secul ar uses. Conditional-use approval is required for many
secular as well as religious uses; nmulti-famly dwellings,
educati onal uses, nursing homes, retirenment comunities, nobile-
home parks, and transitional or group housing all denmand
conditional -use permts. Facially, we see no evidence that
Def endant’s Ordi nance treats religious and secul ar uses
differently. Rather, the Odinance seens to treat |arge and
smal|l scale uses differently, and this is not sufficient to draw
Def endant’s Ordinance into discrimnatory territory.

It is possible, however, that this O dinance was applied to
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target religiously notivated conduct. As Plaintiff has noted,
the process through which it was required to proceed in seeking
its conditional-use permt was quite | engthy and expensi ve.
Plaintiff also points to conditional-use pernmts being granted to
ot her, non-H ndu groups that did not require such an extensive
process. Al though Defendant notes that the | ength of proceedi ngs
are dictated in part by factors outside of its control —such as

t he nunber of people who attend the public hearings and ask
guestions and whether it is a request for a new building or to
use an existing building in a new way—we do believe that
sufficient evidence has been submtted to allow a reasonable jury
to find that the Ordinance was discrimnatorily enforced agai nst
Plaintiff. Plaintiff’s conditional-use hearing required not
nmerely one or two nore hearings than other groups, but consisted
of a total of eight hearings. Further, Plaintiff asserts that

t here was an undue focus on “small technical issues,” and that

Def endant repeatedly added new reasons to the list of why the
application could not be approved after engineering changes had
been made. These obstacles, according to Plaintiff, were not
faced by other applicants. At the sanme tinme, however, a
reasonable jury could also find that there was no targeting of
religiously notivated conduct in the application of this

O dinance to Plaintiff. Defendant introduces evidence that
denonstrates that at | east sone of the Iength of this process was
dictated by Plaintiff, and that different requests sinply require

different anounts of tine. Furt her, Defendant asserts that it
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was not being overly technical, but nerely assuring that
Plaintiff’s application net all requirenents of its |ocal codes.
G ven this state of the record, we find that a genui ne issue of
material fact exists as to whether Defendant’s Zoni ng O di nance
was applied discrimnatorily to prevent Plaintiff’s religious
exerci se.

Summary judgnent on this claim therefore, is inappropriate.
A jury nust determne this factual issue before this Court can
determ ne what standard of review applies to Plaintiff’'s Free
Exercise claim If the jury determ nes that the O di nance was
discrimnatorily applied, judgnent wll be entered in Plaintiff’s
favor. If, on the other hand, a jury determ nes that it was not
discrimnatorily applied, judgnent will be entered in favor of
Def endant. This is because, as discussed above, Defendant’s
Ordinance is neutral and generally applicable, and Plaintiff has
i ntroduced no evidence fromwhich we can conclude that there was
nore than an incidental burden on Plaintiff’s exercise of
religion. This is true even though Plaintiff has enphasized that
this property is uniquely suited to its needs now that it has
been bl essed, and an inability to |ocate there would inpinge its
ability to freely exercise its religion. Plaintiff, however, has
not stated, nmuch less proven, that it cannot go through the
process of finding and bl essing another site. Further, Plaintiff
chose to have the property blessed before it had received
approval from Defendant for its conditional use. Plaintiff,

therefore, voluntarily took actions that caused any i npingenent.
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We cannot find that the Free Exercise Clause protects a plaintiff
that wilfully ties itself to a plot of Iand, know ng that zoning
approval is required for its desired use, and then demands t hat
the zoni ng board not apply an ordinance to it because denying the
desired use would inpinge its exercise of religion. That a
religious | andowner be subject to a generally applicable and
nondi scrim natory ordi nance can only be descri bed as an
i nci dental burden, and, therefore, cannot give rise to a Free
Exercise violation. For this reason, this claimturns on whether
Def endant discrimnatorily applied its Ordinance to Plaintiff. A
jury, therefore, nust determ ne the factual issue of
di scrimnatory application, but, should it decide that the
Ordi nance was not discrimnatorily applied, need not nove on to
the question of whether the Ordinance is otherw se valid.
Due Process

In Count 111, Plaintiff brings a claimfor a violation of
hi s Substantive Due Process rights pursuant to the Fourteenth
Amendnment’s Due Process Clause. |In order for executive action to
give rise to a Substantive Due Process claim the plaintiff nust
establish that the action “shocks the conscience.” United

Artists Theatre Crcuit, Inc. v. Twp. of Warrington, 316 F.3d

392, 399-400 (3d G r. 2003). Action only shocks the conscience
if it involves “*the nost egregious official conduct.’” [d. at

400 (quoting County of Sacramento v. Lewis, 523 U. S. 833, 846

(1998)). The Third GCrcuit has explicitly noted that the shocks-

t he- consci ence standard shoul d be applied to zoni ng-board conduct
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when it is alleged to have violated the Substantive Due Process

Cl ause, Eichenlaub v. Twp. of Ind., 385 F.3d 274, 285 (3d Cr.

2004), and stressed that this standard prevents the district

courts from becom ng boards of zoni ng appeal s. United Artists,

316 F.3d at 402.

The inquiry into whether conduct shocks the conscience is
fact specific and flexible, depending |largely on the anount of
time that the executive official had to determ ne how to act;
al though deliberate indifference to constitutional rights may be
sufficient in circunstances where the actor had full opportunity
to exam ne the situation and nmake a decision, an intent to
deprive the individual of constitutional rights may be required
in circunstances where the actor was forced to nake a split-

second deci si on. Phillips v. County of Allegheny, 515 F.3d 224,

241 (3d Cir. 2008); see also Patrick v. Great Valley Sch. Dist.,

296 F. App’x 258, 261 (3d Cr. 2008). Specifically in the |Iand-
use-regul ation context, the Third Crcuit has noted that a case

in which executive officials attenpted to hanper devel opnent due
to bias against a certain ethnic group would constitute

consci ence-shocki ng behavior. Eichenlaub, 385 F.3d at 286.

In the present case there is sinply no ground for a
reasonable jury to conclude that Plaintiff’s Substantive Due
Process rights were violated. First, Plaintiff’s claimthat
Def endant was deliberately indifferent to Plaintiff’s
constitutional rights in denying its conditional-use application

is untenable. Defendant’s Zoning Board hel d ei ght hearings and

26



issued a thirty-nine page decision in response to Plaintiff’s
application, which considered and addressed Plaintiff’s
constitutional clains. To describe Defendant as being
“deliberately indifferent” to Plaintiff’s constitutional rights
si nply because Defendant disagreed with Plaintiff about what
those rights are stretches the bounds of the Substantive Due
Process Clause further than this Court is willing to go. As
shoul d be clear fromthe extensive briefing in this case and the
| engthy nature of the present Menorandum anal yzi ng t hese
constitutional clains, Plaintiff’s constitutional rights are
quite conplicated and intricate. In such a circunstance, we
cannot descri be Defendant’s Zoning Board as indifferent to
Plaintiff’s constitutional rights sinply because it reached a
di fferent conclusion than Plaintiff would have |iked. Further,
there is no evidence that supports a conclusion that Defendant
believed Plaintiff to be constitutionally entitled to its
conditional -use permt but chose to deny the permt regardl ess of
such a belief. Instead, all that the record supports is a
finding that Defendant disagreed with Plaintiff on Plaintiff’s
constitutional rights. Gven this fact, we cannot find that
Def endant was deliberately indifferent to Plaintiff’s
constitutional rights in a manner that shocks the conscience.
Plaintiff, however, also clains that Defendant acted in a
way that shows that the conditional-use permt was denied due to
a bias against Hi ndus. Although, if proven, this would

constitute consci ence-shocki ng behavior, there is no evidence on
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the record that can support this claim The evidence that
Plaintiff presents consists of comments, letters, and websites
that were made, witten, and created by township residents.

Thi s, however, cannot be used to infer the m ndset of the Zoning
Board itself. Further, many of these statenents appear to be
nore concerned with the size of the proposed tenple and the
nunber of people that it would bring into the area, and not with
the race, religion, or ethnicity of anyone associated with
Plaintiff’s organi zation. Regardless of any bias that may appear
on the record on the part of Defendant’s residents, Defendant’s
Zoni ng Board issued a thorough opinion that set forth nunerous
grounds for denying the conditional use unrelated to Plaintiff’s
religion or ethnicity, even if sonme of Defendant’s residents may
have urged Defendant’s Zoning Board to deny the application for
these i nperm ssible reasons. Wthout resorting to ranpant
specul ati on, no reasonable jury could conclude that Defendant
“rigged” the conditional-use-application process agai nst
Plaintiff or that Plaintiff’s application was deni ed because of
its nenbers’ ethnicity or religion. 1In the absence of any

consci ence-shocki ng behavi or, sunmary judgnent nust be entered in

Def endant’s favor on this claim*

‘Plaintiff’s Conpl ai nt al so rai ses the claimthat Defendant’s Zoning
Ordi nance is unconstitutionally vague, and, therefore, violates its Fourteenth
Amendment Due Process rights. Although this argunment is not enphasized in any
of its briefing on the notions for sumary judgnment, we think it worthwhile to
briefly address this claimhere. The crux of a void-for-vagueness chal |l enge

under the Due Process Clause is a lack of notice. |In crimnal cases, the
focus is on whether an individual has been put on notice that his conduct is
prohibited by law. In the zoning context, however, this argunent does not

have as nuch force. Plaintiff knew, at |east constructively, that the
property was subject to a zoning ordinance, and that this ordinance required a
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Equal Protection
Count 1l of Plaintiff’s Conplaint also charges Defendant
with violating Plaintiff’s Equal Protection rights, and brings

"5 A claimcan be maintained

these clains as a “class of one.
under the Equal Protection Clause as a class of one if the
individual is intentionally treated differently from others
simlarly situated without a rational basis. Vill. of

Wl owbrook v. Aech, 528 U S. 562, 564 (2000) (per curianm). An

i ndi vidual does not literally need to be a class of one in order
to proceed under this theory; the focus, instead, is on whether
the plaintiff chooses to allege nenbership in a class or group.
Id. at 564 & n.*. Rational basis review requires that

| egi sl ative action, “[a]Jt a mnimum . . . be rationally related

to a legitimte governnental purpose.” Cdark v. Jeter, 486 U. S.

456, 461 (1988). There is a “strong presunption of validity”
when exam ning a statute under rational basis review, and the

burden is on the party challenging the validity of the

conditional -use pernmit for religious use. To the extent that Plaintiff

al l eges that this ordinance was so vague as to have a chilling effect on free
speech or that it was so vague as to allowit to be used to hinder Plaintiff’s
free exercise of religion, we have addressed these clains in our discussion
above. This analysis, however, is a different one froma due process
vagueness argunent, and we do not believe that Plaintiff has subnmtted any

evi dence to support a finding that the Zoning Ordi nance was so vague that
Plaintiff was not on notice that it would be applied to its desired religious
| and use.

Plaintiff’s Conplaint is not entirely clear on whether its Equa
Protection claimis based upon its menbership in a class, or whether it is
brought as a “class of one.” Plaintiff, however, does not argue for any
hei ght ened scrutiny, and in its response to Defendant’s Mdtion for Summary
Judgnent argues that it was treated “in an irrational and wholly arbitrary
manner.” As these are the standards applied to class-of-one clainms, we wll
assune that this is what Plaintiff intended to bring, and analyze it as such
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| egi sl ative action to establish that the statute is

unconsti tuti onal . FCC v. Beach Commt’ns, Inc., 508 U S. 307,

314-15 (1993). Finally, when undertaking rational basis review,
the party defending the constitutionality of the action need not
i ntroduce evidence or prove the actual notivation behind passage,
but need only denonstrate that there is sone legitimte
justification that could have notivated the action. |[d. at 315.
Plaintiff alleges that it was intentionally treated
differently than the Montgonery School, a non-Hi ndu organizati on,
inthat it was denied its conditional-use permt and its
application process was nore extensive than the Mntgonery
School’s. Plaintiff, however, has not established that this
organi zation was simlarly situated, nor has it provided evidence
from whi ch we coul d conclude that there was no rational basis for
any difference in treatnment. First, Plaintiff introduces no
evidence fromwhich this Court could conclude that the Mntgonery
School was attenpting to build a new structure on | and subject to
a restrictive covenant. As the restrictive covenant on
Plaintiff’'s property was inportant to Defendant’s consi deration
of Plaintiff’s conditional-use application, this distinction is
salient. Further, even if the Montgonery School was simlarly
situated, we sinply cannot find that Defendant coul d have no
rational basis for treating the Montgonery School differently.
As Def endant notes, the proposed construction on Plaintiff’'s

property woul d have had a greater inpact on the water supply
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given the large degree of difference between the current and
proposed use of the property as well as the property’s proximty
to a high-quality water stream Finally, Defendant certainly
could have a rational basis for the differing application |engths
as Defendant has a legitimte governnent interest in allowing its
citizens an opportunity to be heard at a public Zoning Board
hearing, and in taking | onger to review nore | arge-scale
alterations to property.® As Defendant notes, the Montgonery
School s application was an enl argenent upon the current
structure, but would nmaintain the sane type of use already
conducted on the property; Plaintiff’s proposal, on the other
hand, required alterations in the septic system driveway, and
parking lot, as well as a conplete change in the size and nature
of the structures |ocated on the property. Under these
ci rcunstances, we cannot find that Defendant could have no
rational basis for any dissimlar treatnent that occurred, and
Plaintiff’s Equal Protection claimnust fail.
RLUI PA

RLU PA marks, for the tinme being, the conclusion of a
decade-1 ong conversation between the Suprene Court and Congress.

The debate started with Enploynent Division v. Smth, 494 U. S.

%W take this brief aside to enphasi ze the di fference between this
consi deration and our discussion in relation to Plaintiff’'s Free Exercise
claim above. Plaintiff's Free Exercise claimturned on Defendant’s actual
notivation in applying its Odinance, and whether this was done with
discrimnatory intent. Under an Equal Protection class-of-one claim however,
this consideration is irrelevant, and the focus is on whether Defendant could
have had a rational basis for its treatnent of Plaintiff’s application, and
not on whether this potential rational basis actually was the notivating
factor. Because of this, the factual issue of notivation nust be resolved for
the Free Exercise claim but not for the Equal Protection claim
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872 (1990), in which the Suprene Court held that generally
applicable laws did not violate the Free Exercise Cl ause even if
they incidentally burdened religion. Congress responded by
passing the Religious Freedom Restoration Act (“RFRA’) in 1993,
which required strict scrutiny for any “substantial burden” on an
individual’s religious exercise. This statute, however, was

rul ed unconstitutional by the Suprenme Court in Cty of Boerne v.

Flores, 521 U. S. 507 (1997), for exceeding the legislature's
remedi al powers under the Fourteenth Amendnent. Returning to the
i ssue in 2000, Congress passed RLU PA, which reinstated many of
the provisions from RFRA, but applied themonly to | and-use and
prison regulations. Plaintiff has alleged that Defendant
violated both 42 U.S.C. 8§ 2000cc(a), by inposing a substanti al
burden on Plaintiff’s religious exercise in denying it perm ssion
to build a tenple on the property, and 42 U.S.C. 8§ 2000cc(b), by
i nposi ng unequal terns on religious groups, discrimnating
against religious institutions, and unreasonably limting or
totally excluding religious uses fromlocating within the
Township. We will address each of these in turn, bel ow

§ 2000cc(a)

Plaintiff alleges that Defendant has placed a substanti al
burden on Plaintiff’s exercise of religion by enforcing its
Zoning Ordinance to prevent Plaintiff frombuilding its desired
tenple. Before we consider the nmerits of this issue, however, it
IS necessary to determ ne whether Plaintiff has standing to bring

this claim |In order to have standing, a plaintiff nust
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denonstrate that it has suffered an injury, that the defendant’s
conduct has caused this injury, and that a judgnent fromthe

court could redress this injury. Steel Co. v. Gtizens for a

Better Env't, 523 U. S. 83, 103 (1998).

In the present case, Plaintiff has alleged that its federal
rights were viol ated when Defendant refused to allowit to build
the tenple required for the exercise of its religion. This is
certainly a real and imediate injury that is sufficient to
satisfy this prong of the standing analysis. It is not clear,
however, whether Defendant’s action in denying the conditional-
use application caused this injury or whether a favorable outcone
on this claimwould redress Plaintiff’s injury. These two
factors are closely tied together, and in this case are uncl ear
due to the restrictive covenant contained on Plaintiff’s
property. If this restrictive covenant is valid, applicable, and
enforceable, Plaintiff will not be able to build on its property
regardl ess of the [imtations of Defendant’s Zoni ng O di nance or
the conditional -use decision of Defendant’s Zoning Board. In
such circunstances, it would not be Defendant’s Zoni ng O di nance
that caused the injury, and a finding that the Odi nance, either
facially or as applied, violated RLU PA woul d not redress
Plaintiff’s injury.

Under Pennsylvania law, a restrictive covenant nust be

“expressly and plainly stated.” Jones v. Park Lane for

Conval escents, 120 A 2d 535, 538 (Pa. 1956). Simlarly to issues

of contract interpretation, when interpreting a restrictive
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covenant, parol evidence is inpermssible where the covenant is

unanmbi guous. Del. River Port Auth. v. Thornburgh, 585 A 2d 1123,

1125-26 (Pa. Commw. Ct. 1989). A provision will only be

consi dered anbi guous when the termis “reasonably susceptible to
different constructions and capabl e of being understood in nore
than one sense.” 1d. As a general matter, however, | and-use

restrictions are not favored by Pennsylvania law, and a “plain

disregard” is required for a violation to be found. Baungar dner

v. Stuckey, 735 A 2d 1272, 1274 (Pa. Super. Ct. 1999). Further,

a restrictive covenant is to be “strictly construed” against the

party seeking its enforcenent. Doylestown Twp. v. Teeling, 635

A 2d 657, 661 (Pa. Commw. Ct. 1993). |In review ng the decision
of a local zoning board, however, a court should only reverse if
the decision was |acking in “plausible rational basis.” Saneric

Corp. of Del. v. Gty of Phila., 142 F.3d 582, 596 (3d Gr.

1998) .

In the present case, we are not called upon to enforce the
restrictive covenant, but, rather, to determ ne whether the
deci sion of Defendant’s Zoning Board (that the restrictive
covenant on this property applied to prevent the building of the
tenple) was sufficient, apart from Defendant’s O di nance, to
prevent Plaintiff frombuilding. Plaintiff’'s property, here, was
subject to a restrictive covenant that states “NO DEVELOPMENT
SHALL BE PERM TTED BEYOND THI S CROSS- HATCHED BOUNDARY.” (Ex. E
Def.’s Mot. Summ J.) In examning Plaintiff’s proposal

Def endant’ s Zoni ng Board concluded that “[t]he conditional use
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pl an cont ai ns devel opnent outside of the cross-hatched boundary .

The Township is enforcing the plan restriction limting
devel opnment within the cross-hatched boundary.” (Ex. MDef.’s
Mot. Summ J. 28.)

Plaintiff, however, contests this characterization and
mai ntai ns that there was no devel opnent, within the definition of
Def endant’ s Zoni ng Ordi nance, proposed outside of the cross-
hat ched area. This is because Defendant’s ordi nance that was in
effect at the time that the restrictive covenant was recorded on
t he subdi vision plan defined “l and devel opnent” as “[a] group of
two or nore residential or nonresidential buildings, whether
proposed initially or cunulatively, or a single nonresidential
building on a lot or |lots regardl ess of the nunber of occupants
or tenure.” (Ex. 56 Pl."s Mem ¢ 20(i).) W see no evidence,
however, that this definition is applicable to the present
di spute given that this is a restrictive covenant between private
parties that in no way incorporates Defendant’ s Zoni ng
Ordinance’s definitions and, further, uses the term “devel opnent”
as opposed to “land devel opnent.” In addition, we think that the
term “devel opnent” covers the construction of a nonresidenti al
bui l ding that is over 25,000 square feet in size, and invol ves
the construction of an underground septic system Plaintiff has
asserted that the final plan submtted to Defendant’ s Zoni ng
Board did not involve the placenent of any portion of the tenple
or auxiliary building outside of the cross-hatched boundary on

the zoning map. Although the evidence that Plaintiff has
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i ntroduced in support of this assertion is not conclusive on this
point, as no cross-hatching is visible on Plaintiff’s version of
the map contained in Exhibit 38, the |ocation of the buil dings

t hensel ves is not dispositive as the extensive construction
required to install the septic systemwould occur outside of the
cross- hatched boundary. This, by itself, would fall within the
pl ai n nmeani ng of the word “devel opnent.” Even if another
argunent about the definition could be reasonable, we do not

revi ew Defendant’s Zoning Board's interpretation of a restrictive
covenant de novo, and Plaintiff has not chosen to appeal the
Zoni ng Board s conclusion on this nmatter. Defendant’s

determ nati on cannot be described as | acki ng any pl ausi bl e
rational basis, and we cannot overturn it.

Plaintiff, therefore, is prohibited fromconstructing the
desired tenple due to the operation of the restrictive covenant,
whi ch was on the property when Plaintiff purchased the |and, and
of which Plaintiff had, at a bare m ninum constructive
know edge. In these circunstances, it is not Defendant but the
restrictive covenant that is responsible for any potenti al
substantial burden. Any favorable finding in relation to the
substantial burden prong of Plaintiff’s Conplaint, therefore,
woul d not redress Plaintiff’s injury. As we |lack standing over

this portion of Plaintiff’s Conplaint, we nust deny any relief
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and disnmiss this claim’

§ 2000cc(b)

42 U.S.C. 8§ 2000cc(b) prevents a governnent from
di scrimnating agai nst or excluding religious organizations
t hrough | and-use regul ations. Unlike 8 2000cc(a), when bringing
a claimunder 8§ 2000cc(b) there is no requirenent that the

plaintiff denonstrate a substantial burden. Li ght house Inst.,

510 F. 3d at 262. Under this section, rather than having strict
scrutiny, there is strict liability; if discrimnation occurred,
t he governnent does not have the opportunity to justify the
conduct by showing a conpelling interest. 1d. at 269. Plaintiff
has al |l eged viol ations of each of § 2000cc(b)’s three
subdi visions, and we wi || address each in turn, bel ow

Equal Terns

In order to state a claimunder RLU PA s equal -terns

provision, a plaintiff nmust show that “(1) it is a religious

To the extent that Plaintiff is also arguing that the enforcenent of
the restrictive covenant against it constitutes a substantial burden on its
religi ous exercise, this argunment cannot survive a notion for sunmary
j udgnent .

[A] substantial burden exists where: 1) a follower is forced to

choose between follow ng the precepts of his religion and

forfeiting benefits otherw se generally available . . . versus

abandoni ng one of the precepts of his religion in order to receive

a benefit; OR 2) the governnent puts substantial pressure on an

adherent to substantially nodify his behavior and to violate his

bel i ef s.

Washington v. Klem 497 F.3d 272, 280 (3d Cr. 2007). First, Plaintiff is not
facing the forfeiture of any generally avail abl e benefits. The generally
avai | abl e benefit of being able to freely build on property was al ready
forfeited here before Plaintiff purchased the property, and Plaintiff could
not receive it back by abandoning the precepts of its religion. Further, the
government is not putting substantial pressure on Plaintiff to nodify its
beliefs in this case, but is sinmply enforcing a restrictive covenant
regardl ess of Plaintiff's beliefs. Under these circunstances, even if
Plaintiff were arguing that the enforcenent of a restrictive covenant
constitutes a substantial burden, sunmmary judgnment woul d be appropriate in
Def endant’s favor
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entity or institution, (2) subject to a | and use regul ati on,
which regulation (3) treats the religious assenbly on | ess than
equal ternms with (4) a nonreligious assenbly or institution (5)
that causes no lesser harmto the interests the regul ati on seeks
to advance.” 1d. at 270.

In the present case there does not appear to be any dispute
over the first of these factors. |Instead, the dispute is
centered on whether Defendant has treated a nonreligious entity
that is simlarly situated as to the purpose of the |and-use
regul ation nore favorably than a religious entity. Plaintiff
points to three instances in which simlarly situated entities
received nore favorable treatnent: the Montgomery School’s
application for a special exception to expand its size; the
renting of a roomto a Christian group for conducting services in
Downing Hills; and the approval of a Christian organi zation’s
renting of a roomfromthe Montgonery School. None of these,
however, are secular entities. The Montgonery School is a
Christian school, and the renting of roonms was done by Christian
groups in both cases. RLU PA's equal -terns provision does not
require that all religious entities be treated simlarly, but
rather requires that religious entities be treated equally to
nonreligious entities. As Plaintiff has not pointed to unequal
treat nent when conpared to nonreligious entities, sumary

judgnent is appropriate in Defendant’s favor on this issue.
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Nondi scri mi nation C ai nf

Under RLU PA's nondi scrimnation provision, governnents are
prevented fromdiscrimnating on the basis of “religion or
religious denomnation.” Plaintiff appears to allege that
Def endant violated this provision in three ways: first, by
allowing a Christian group to use one of Defendant’s offices for
wor ship services and by allowing a Christian group to use the
Mont gonmery School’s gym for worship services without receiving a
condi tional -use permt; second, by granting the conditional-use
permt for the Montgonery School’s expansion; and third, by
allowing Christian groups to have a short and easy path to
condi tional -use approval. As to the first provision, we see no
evi dence presented by Plaintiff that could lead a jury to
concl ude that these organi zations were exenpted fromthe
condi tional -use requirenent. Although Exhibit 58 does note that
t he Montgonery School was being | eased by “a chapel” (1 11),
there is sinply no evidence that this chapel did not receive a
conditional -use permit, nor is there any indication that the use
that the | ease authorized was a conditional use and not a
permtted use. In other words, the docunent does not say that

the | ease was for use as a chapel, but sinply that it was | eased

&\ are unconvinced by Plaintiff's repeated assertions that Defendant
did not nove for summary judgnent on Plaintiff’s nondiscrimnation, total
exclusion, or unreasonable limtations clainms brought under 42 U S.C
§ 2000cc(b)(2). As Defendant notes, its Mdtion for Sunmary Judgnment was not
organi zed al ong an exact outline of Plaintiff's Conplaint, but portions of its
argunent in its Mdtion for Sumary Judgnment do address these clains. W think
it clear that Defendant was requesting summary judgnment on all of Plaintiff’s
clains, and will not preclude Defendant from arguing these clains sinmply
because its brief in support of its Mdtion for Summary Judgnent did not
contain a heading explicitly asserting that these clains were being argued.
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by a chapel. The sanme is true of Exhibit 59 and the agreenent to
| ease a roomto the Downing Hlls Christian Fell owship Church.

Al t hough the | ease agreenent is clearly between the Township and
a Christian church, it, again, is not clear what use was being
permtted. The room|eased was the “Black Box theatre.” It is
quite possible, therefore, that this roomwas not being put to
religious use. Using a theater space for drama rehearsals or

pl ay productions, as well as countl ess other uses, would not
require a conditional -use permt. Plaintiff sinply has not

i ntroduced any evidence that these groups, although religious,
were intending to use the spaces for a religious purpose. In the
absence of any such evidence, Plaintiff has not denonstrated that
these groups were treated differently than it was, and we cannot
allow this argunment to reach a jury.

The al l egati ons concerning the granting of a conditional-use
permt for the Montgonery School’ s expansion al so cannot survive
summary judgnent. After exam ning the Montgonery School’s
application, we cannot conclude that it qualifies as simlarly
situated for the purposes of Defendant’s regulatory interests.
First, Defendant asserts that it had significantly higher
concerns about Plaintiff’s construction’s inpact on water
resources than it did about the Montgonmery School’s construction.
Plaintiff’s proposed construction was on | and cont ai ni ng
wet | ands, steep slopes, and in proximty to a high-quality water
stream all of which | ed to unique concerns about that property.

Further, the Montgonmery School property already had an adequate
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on-l ot septic system whereas Plaintiff’s application would have
required this additional construction. Finally, Defendant notes
that the Montgonery School’s application was already in
conpliance with all of the nunicipal and state ordi nances and
regul ati ons. As discussed above, this was not true for
Plaintiff’'s application. Wth this background, it would be
difficult to conclude that the Montgonery School was a simlarly
situated entity. Even if the two entities were simlarly
situated, however, the Montgonmery School’s application affected
the regul atory purpose in a nuch | ess severe way, and this
justifies an approval in that case while Plaintiff’'s permt was
deni ed. Under these circunstances, it would not be reasonable
for a jury to conclude that the Montgonery School’s application
was granted and Defendant’s application denied due to the
religion of the property owners.

Finally, Plaintiff’s clains that the process that it faced
i n requesting conditional-use approval was nore extensive than
the Montgonery School’s and that its application faced unduly
hei ght ened scrutiny nust be decided at trial. These issues have
al ready been di scussed above in relation to Plaintiff’'s Free
Exercise claim and we need not rehash the analysis here. To the
extent that Defendant applied its Zoni ng O di nhance
discrimnatorily to Plaintiff, it has violated Plaintiff’s rights
under RLU PA. As a genuine issue of material fact remains as to
whet her the Ordi nance was discrimnatorily applied, this claim

must be decided at trial. For the sane reasons as sumary
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j udgnment was i nappropriate on Plaintiff’'s Free Exercise claim
therefore, it is also inproper on Plaintiff’s nondiscrimnation
cl ai m under RLUI PA.

Total Exclusion or Unreasonable Limtation

Plaintiff's claimfor a total exclusion under RLU PA nust be
deni ed for the sane reason that Plaintiff’'s First Amendnent
cl ai ns based upon Renton were denied. Plaintiff’s religious use
sinply has not been totally excluded from Defendant’s
jurisdiction. Although conditional-use permts are required, for
t he reasons di scussed above, Defendant’s Zoning Ordi nance does
not operate as a total exclusion upon religious |and use.

Turning to the unreasonable-limtation claim Plaintiff
asserts that the limtation on the size of a building onits
property to 5,000 square feet and fitting within the cross-
hat ched boundary on the subdivision map i s unreasonabl e.

Plaintiff also argues that the degree of discretion granted to

Def endant’ s Zoning Board in determ ning what uses are appropriate
operates as an unreasonable limtation on its exercise of
religion. First, we do not think that it can be an unreasonabl e
limtation to require a property owner to conply with a
restrictive covenant on the land. Further, we do not think that
a particularized limtation placed on an individual plot of |and
can fall within the confines of 8§ 2000cc(b)(3)(B). This
subsection prohibits a | and use regul ation that “unreasonably
limts religious assenblies, institutions, or structures within a

jurisdiction.” (enphasis added). Fromthe plain | anguage of the
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statute it is clear that the purpose of this subsection is not to
exam ne the restrictions placed on individual |andowners, but to
prevent nunicipalities frombroadly Iimting where religious
entities can locate. Plaintiff sinply has not denonstrated any
such conduct by Defendant.

Finally, examning Plaintiff’s second contention, we see no
i ndi cation that RLU PA s unreasonable-limtation prong nakes
overly broad grants of discretion per se unreasonabl e or
otherwise in violation of the statute. Although Plaintiff

asserts that the Seventh Crcuit has held in Sts. Constantine and

Hel en Geek O thodox Church, Inc. v. Cty of New Berlin, 396 F. 3d

895 (7th Cir. 2005), that an overly broad del egati on of
discretion to a Zoning Board can violate RLU PA' s unreasonabl e-
[imtation provision, this assertion is not only not a hol ding,
but it is not even truly dicta. Instead, it represents a

hypot heti cal counterargunent proposed by the court to sonething
that was not even at issue in the case.® Further, the Seventh
Circuit later noted that “[e]ven if the Zoning Regul ati ons were

to grant the Board undue discretion, this does not denonstrate

° Plaintiff gquotes from Sts. Constantine in its Response and Cross-

Motion for Summary Judgment, stating “the Court held that where the ‘state
[ has] delegate[d] essentially standard | ess [sic] discretion to
nonpr of essi onal s operating without procedural safeguards’ a claimunder this
section may arise.” (Pl.’s Mem 49.) This quote is beyond ni sl eadi ng and
toes the line of what legal ethics pernits. The full quote fromthe Seventh
Circuit opinion is as follows:

But that is not argued; and if it were argued a counterargunent

woul d be the vulnerability of religious institutions—especially

those that are not affiliated with the mai nstream Protestant sects

or Roman Cat holic Church-to subtle forns of discrimnation when,

as in the case of the grant or denial of zoning variances, a state

del egates essentially standardl ess discretion to nonprofessionals

operating w thout procedural safeguards.
Sts. Constantine, 396 F.3d at 900.
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the violation of RLU PA 8§ 2[000cc](b)(3)(B).” Vision Church v.

Vill. of Long Gove, 468 F.3d 975, 991 (7th Cr. 2006). G ven

that even the one circuit that Plaintiff cites as supporting its
argunent has not in fact made such a holding, and given that we
see nothing in the text of the statute itself that would | ead us
to conclude that it was intended to cover overly broad grants of
di scretion, we will decline to make such an extension in this
case. Further, as discussed above, we do not think that

Def endant’ s Zoning Board s decision to deny the conditional use
can be described as unreasonabl e given the restrictive covenant
on the property and the regulatory goals of the conditional-use
provi sion. Summary judgnent on this issue, therefore, nust be
granted in Defendant’s favor.

Concl usi on

Both Plaintiff’s and Defendant’s Mdtions for Sumrary
Judgnent will be granted in part and denied in part. On Count |
of Plaintiff’s Conplaint, summary judgnent is granted in
Plaintiff’s favor in that Defendant’s Zoni ng Ordi nance oper at ed
as a prior restraint on Plaintiff’'s ability to use its property
for expressive, religious speech. On all other portions of Count
|, summary judgnent is granted in Defendant’s favor. On Count 11
of Plaintiff’s Conplaint, both parties’ Mtions for Summary
Judgnent are denied as a genuine issue of material fact renains
over whet her Defendant’s Zoning Ordi nance constituted a neutral
| aw of general applicability. As this factual determ nation is a

precursor for determning the standard of review to be applied to
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Def endant’ s conduct, we cannot grant summary judgnent at this
time. Sunmary judgnment is granted in Defendant’s favor on all of
Plaintiff’s Equal Protection and Due Process clains raised in
Count 1l of the Conplaint. Turning to Plaintiff’'s statutory
clainms, we nust dismss Count IV of Plaintiff’s Conplaint as
Plaintiff |acks standing to bring this claim and we, therefore,
lack jurisdiction over it. Finally, sunmary judgnent wll be
granted in Defendant’s favor on all of Plaintiff’ s allegations
contained in Count V of the Conplaint, except as to Plaintiff’s
claimpursuant to 42 U . S.C. § 2000cc(b)(2) that it was

di scrimnated against in the procedures that it faced inits
condi tional -use application. This claim which substantially

mrrors Plaintiff’s Free Exercise claim mnust proceed to trial.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ADHI PARASAKTHI CHARI TABLE,
MVEDI CAL, EDUCATI ONAL, AND :
CULTURAL SOCI ETY OF NORTH AMERI CA, ClVIL ACTI ON

Plaintiff, . No. 09-cv-1626
V. '
TOMSH P OF WEST Pl KELAND,
Def endant .
ORDER
AND NOW this 23rd day of June, 2010, upon consideration
of Defendant’s Mdtion for Summary Judgnent (Doc. No. 70),
Plaintiff’s Cross-Mtion for Summary Judgnment (Doc. No. 74), and
responses thereto, for the reasons contained in the attached
Menorandum it is hereby ORDERED that the Mtions are GRANTED in

part and DENIED in part. It is further ORDERED as fol |l ows:

1. Summary judgnent is granted in Plaintiff’'s favor
on Count | insofar as it charges Defendant with
enacting a prior restraint on its expressive
speech. The conditional -use portion of
Def endant’ s Zoni ng Ordi nance is hereby decl ared
unconstitutional in its application to expressive
conduct, and Defendant is enjoined from applying
this portion to applications that involve
expressive uses of |and unless and until Defendant
adopts some sort of limting construction or other
clarifying directions on how the Ordinance is to
be applied that limts the Zoning Board s
di scretion in deciding what speech is to be
permtted. After the conclusion of the trial, we
w Il consider what, if any, danages are
appropriate on this Count. In all other respects,
summary judgnment is granted in Defendant’s favor
on Count |I;



Summary judgnment is denied to both Plaintiff and
Def endant on Count |1

Summary judgnent is granted in Defendant’s favor
on all charges contained in Count I11;

Count 1V of Plaintiff’'s Conplaint is DI SM SSED as
Plaintiff lacks standing to bring this claim

Summary judgnent is granted in Defendant’s favor
on Plaintiff’s clains pursuant to 42 U S.C

88 2000cc(b) (1) and (b)(3);

Summary judgnent is denied to both Plaintiff and

Def endant on Plaintiff’'s clai munder 42 U. S. C.
§ 2000cc(b)(2).

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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